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Pharmacy Law Brief:
Medications and Lawful Executions
Author: Joseph L. Fink Il l, B.S.Pharm. , J .D. , Professor of Pharmacy Law and Policy and Kentucky Pharmacists Asso ciation Professor of Leadersh ip, Department of Pharmacy Practice and Science , UK Co llege of Pharmacy
I've read some items recently in the newsQuestion:
paper about a state court case cha lleng ing use of medica-

Submit Questions: jfink@uky.edu

tions to carry out co urt-ordered executions of violent crimi-

Disclaimer:
The information in this column is intended
for educational use and to stimulate professional discus sion among colleagues. It should not be construed as lega l
advice. There is no way such a brief discussion of an issue
or topic for educational or discussion purposes can adequately and fully address the multifaceted and often com plex issues that arise in the course of professional prac tice . It is always the best advice for a pharmacist to seek
counsel from an attorney who can become thoroughly fa miliar with the intricacies of a specific situation, and rende r
advice in accordance with the full information .

nals. What is the controversy surrounding use of these
pharmace uticals? I though t that approach had been used
for yea rs.

Response:

There we re several deve lopments late in

2013 related to this topic . In early December, the Circuit
Court judge conducting the case for a number of years decl ined to lift an injunction he had put in place during 2010
that prevented state officials from using lethal injections to
carry out the court ordered executions. Then later in the
same month officials at the Kentucky Justice Cab inet announced that they would not appeal that ruling , directing

case for a number of years . The judge ruled that matters

their efforts to another approach to the matter.

re la ted to the med ications used "have been adjudicated to

One of the issues that led to the 2010 injunction barring

final ity." Now the jurist is focusing his current review on how

executions using medications was whether the use of the

the state wil l determine whether an inmate is mentally disa-

trad itiona l three drug m ixture caused an amount of pain and bled , whether members of the public and defense attorneys
suffering to be unconstitutiona l. The E ighth Amendment to

can v iew a sufficient portion of the preparations for the exe-

the U.S. Constitution prohib its "cruel and unusua l pun ish-

cution and whether the inmate has sufficient access to his

ments " w ith that proh ibition be ing extended to state-level

or her attorney in the hours leading up to the event.

activities by the Fourteenth Amendment and a decision of

It shou ld be noted that a case challenging the three drug

the U.S. Supreme Court.

approach to executions in Kentucky made it all the way to

Lethal injection was first used in Oklahoma du ring 1977 and the U .S. Supreme Court during 2008 where use o f that lewas tou ted as being a more humane approach to carrying

thai injection protocol was upheld . Another case of note

out the court order than the trad itional methods of hang ing ,

re la ted to th is topic that was addressed by the nation 's

firing squad, electric chair or gas chamber. The use of phar- highest court arose in 1985 when a group of death row inmaceuticals has traditionally involved sodium thiopenta l,

mates in Oklahoma and Texas challenged the FDA's re-

pancu ronium bromide and potassium chloride, in tha t orde r. fusa l to bar use of the three drug protocol as rendering the
In Kentucky the re levant provision in K.R .S . directs that

drugs misbranded because these were "unapproved , off-

"every death sentence shall be executed by cont inuous

label" uses. The agency had refused to take action on the

intravenous injection of a substance or combination of sub-

matter and the U.S. Supreme Court decreed that the agen -

stances sufficient to cause dea th ."

cy decis ion not to act was not reviewable because whether

Earlier in 2013 , the Commonwealth put in place procedures
dictating use of either one med ication or two. Ne ither the

to take action was comm itted to agency discretion under
the Administrative Procedure Act.

method nor the specific medications to be used met w ith

As of this writing the Commonwealth has 33 inmates on

objections by the judge who has been pres id ing over this

death row . T he la st execution in the state was during 2008.
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